STATE OF CALI FORNI A
DECI S| ON COF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

W LLI AM THOVAS FLI NT,

Charging Party, Case No. S-CE-186-S

V. PERB Deci si on No. 394-S

STATE OF CALI FORNI A ( DEPARTMENT

August 10, 1984
OF CONSUMER AFFAI RS) ,

Respondent .
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Appearances; ‘WIlliamThomas Flint, in propria persona,
Cnristopher W Waddel I, Attorney (Departnent of Personnel
Adm nistration) for the State of California (Departnent of
Consuner Affairs).

Bef ore Hesse, Chairperson; Tovar and Burt, Menbers.
DECI SI ON

BURT, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on charging party's appeal of
the regional attorney's dism ssal of charges alleging that the
State of California (Departnment of Consuner Affairs) unlawfully
di scharged Wl liam Thomas Flint discrimnatorily or in reprisal
for protected activity, thereby violating subsection 3519(a) of
the State Enpl oyer-Enpl oyee Rel ations Act (SEERA).1

After a review of the entire record in this matter, the

Board adopts the attached dism ssal as the decision of the

The SEERA is codified at Governnent Code section 3512
et seq.



Board itself. Additionally, with regard to the propriety of
the | ate anendnent sought by Flint, we note that the regiona
office dismssed the charge for failure to state a prima facie
case. The charging party was given seven days in which to
amend or withdraw the charges, and he failed to do so.

PERB has indicated that mtigating circunstances wl |
sonetines excuse a party for mssing a deadline to amend a

charge. But in Hanford Joint Union H gh School District

(2/1/78) PERB Decision No. 46, the Board refused to allow a
| ate amendnment where the filing party offered no expl anation
for its tardiness. Since the charging party in the instant
case offered no explanation for failing to anend his charge
within the tine allowed, he will not be permtted to do so on
appeal .
ORDER

Upon the foregoing findings of fact and concl usions of |aw
and the entire record in this case, the Public Enploynment
Rel ati ons Board hereby DI SM SSES the charges filed by
Wl liam Thomas Flint against the State of California

(Departnent of Consuner Affairs).

Chai r per son Hesse and Member Tovar joined in this Decision.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
Sacramento Regional Office

1031 18th Street, Suite 102

Sacramento, California 95814

(916) 322-3198

July 26, 1983

WIlliam Thomas Flint
2755 Hyanni s Wy
Sacramento, CA S5827

Re: Flint v. State of California (Departnent of
Consuner Affairs)
Charge No. S CE-18& S

Dear_l\/r. Flint:

| indicated to you inrayletter dated July 18, 1983, that the
above-referenced charge did not state a prinma facie case, and
that unl ess you anended the charge to state a prina facie case
or wthdrew it prior to July 25, 1983, it would be dism ssed.

| have not received either a request for withdrawal or an
amended charge fromyou and am therefore dismssing this charge
for the reasons stated bel ow

The above referenced charge alleges that you were rejected from
probation and dism ssed by the State of California, Departnent
of Consuner Affairs, (State) w thout notice prior to the
effective date of the dism ssal, wthout materials upon which
the di sm ssal was based and w thout an opportunity to respond
prior to the effective date of the dismssal. This conduct is
alleged to violate section 3519 and 3519.5 of the State

Enpl oyer - Enpl oyee Rel ations Act (SEERA).

M/ investigation revealed the followi ng: On Decenber 9, 1982,
you began working with the State in the Board of Accountancy as
an Associ at e Governnental Program Anal yst. You were to be on
probation for the first six nonths of enploynent. n

February 8, 1983 you were given your first report of
performance for: probationary enpl oyee which contained ratings
of either unacceptable or inprovenent needed with the over-all
rating being unacceptable. On February 22, 1983, vyour

supervi sor, Delia Bousquet, wote a personal and confidenti al
menorandum to-the departnent's |l egal office enclosing a copy of
your initial evaluation and your rebuttal and stating, "I wsh
to ‘proceed with rejection on probation,

On April 8, 1983, you received a second report of perfornmance
for probationary enpl oyee which contained ratings of
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unacceptable. On April 29, 1983, you were served with a Notice
of Rejection During Probation and ordered to |eave the building
wi th your possessions by 5:00 p.m that evening. The Notice of
Rej ection During Probation contains, anong other things, the
fol |l ow ng: :

4. You have failed, refused or otherwse.
been unable to conmuni cate effectively
wWth or to be responsive to your
supervi sor. For exanple, you had been
instructed verbally and in witing on at
| east three occasions prior to
March 24, 1983 that your handwitten
draft letters were to be reviewed by
‘your supervisor prior to typing.
Thereafter, you continued to refuse to
conply with this instruction. Wen
asked for an explanation for your
failure to follow instructions, you told
your supervisor that she should contact
your union representative regarding any
"agreenent"” you had nade concerning such
instructions. The next day, on
March 29, 1983, you inforned your
supervi sor that you had never "agreed"
to allow her to review your draft
letters prior to typing. A though you:
finally did agree to follow your
supervisor's instructions, you informned
her that further questions concerning
this matter should be directed to your
uni on representative.

Your inability to discuss sinple
instructions with your supervisor, wthout
the intervention of third parties, prevent
you fromperformng your job in a

prof essional and efficient manner.

Based on these facts, the above-referenced unfair practice
charge does not state a prinma facie violation of the SEERA for
the reasons expl ai ned bel ow. )

Al t hough you allege that sections 3519 and 3519.5 of the SEERA
have been violated, only violation of section 3519 wll be

di scussed as section 3519.5 relates to unfair practices
commtted by enpl oyee organi zati ons, and the facts of this
charge do not support such a violation. Based on ny review of
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the case, it appears that the only theory under which your case
could proceed would be that of discrimnation which would be a
viol ation of section 3519(a), Violation of that section
requires allegations that: (1) an enpl oyee has exerci sed
rights under the SEERA; (2) the enpl oyer has inposed or
threatened to inpose reprisals, discrimnated or threatened to
discrimnate, or otherwse interfered with, restrained, or
coerced the enployee because of the exercise of rlghts
guaranteed by the SEERA™ '~ Carlsbad Unified School District
(1/30/79) PERB Decision Ho. 39; Novato Unified School D strict
(4/30/82) PERB Deci si on No. 210.7 State of California
(Departnent _of Devel opnental Services) (7/18/82) PERB Deci sion
No. 228-S. Thus, the charging party nust denonstrate a
connecti on between the enpl oyee's protected activity and the
enpl oyer's adverse action agai nst the enpl oyee.

‘Al t hough you have denonstrated that you had been involved with
an enpl oyee organi zation, there is no evidence that this

‘invol venent played a role in your rejection from probation.
Both of ‘your performance reports showed several areas in which
~your supervisor found your work to be |less than acceptable. In
-fact, according to the February 22 menorandum your supervisor
had made the decision to terminate you at that point. The fact
that two nonths later she nentioned your involvenent with an
enpl oyee organi zation in the final notice of rejection is
insufficient to establish the "because of" connecti on necessary
to make out a prima facie case.

Pursuant to Public Enploynent Relations Board regul ation
section 32635 {California Adm nistrative Code, title 8,
part 111), you may appeal the refusal to issue a conpl aint
(dismssal) to the Board itself. .

R ght to Appea

" You may obtain a review of this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dism ssal

(section 32635(a)). To be tinely filed, the original and five
(5) copies of such appeal nust be actually recei ved by the.
Board itself before the close of business (500 p.m) on
August 15, 1983, or sent by telegraph or certified United
States mai|l postmarked not later than August 15, 1983 (section
32135). The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814
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If you file a tinely appeal of the refusal to issue a

conpl aint, any other party may file with the Board an ori gi nal
and five (5) copies of a statenent in opposition within twenty
(20) cal endar days followng the date of service of the appea
(section 32635(b)). ‘

Servi ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
service" nust acconpany the docunent filed with the Board
itself (see section 3214C for the required contents and a
sanple form . The docunent will be considered properly
"served" when personally delivered or deposited in the
first-class mail postage paid and properly addressed.

Ext ensi on*of Tine

A request for an extension of time in which to file a docunent
with the" Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
~extension nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunment.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section 32132).

Fi nal Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the tine limts have expired.

Very truly yours,

DENNI S M SULLI VAN
General Counse

By .
Robert Thonpson
Regi onal Attorney



